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This is a decision on the petition filed on 30 April, 2002, 
requesting that the "Notice to File Missing Parts of 
Nonprovisional Application" mailed 11 March, 2002, in the above- 
identified application be vacated to the extent that it states 
that Pages 7 & 16 of the specification appeared to have been 
omitted from the application. 

The application was filed on 1 February, 2002. However, on 
11 March, 2002, the Office mailed a "Notice to File Missing Parts 
of Application" stating that the application had been accorded a 
filing date of 1 February, 2002, and advising applicants that, 
inter alia, Pages 7 & 16 of the specification (description and 
claims) appeared to have been omitted from the application. 

In response, applicant filed the present petition, a $130.00 
petition fee, and copy of Pages 7 & 16 of the specification. 
Applicants assert that Pages 7 & 16 were not omitted from the 
application. In support, petitioner has included a declaration 
by counsel's secretary, Terri Daniels, stating that she 
"personally inspected the application to ensure that all pages 
thereof were included, including pages 7 and 16". states that the 
missing pages were "not omitted because applicant's file copy 
includes all the pages, and copies are routinely checked before 
filing." Petitioners also note that the above-identified 
application is a divisional application. 


• ft 
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The arguments have been considered, but are not persuasive. The 
U.S. Patent and Trademark Office (Office) file is the official 
record of the papers originally 'filed in this application. A 
review of the papers originally filed reveals that 17 pages of 
specification (description and claims) were filed .on 1 February, 
2002. No pages 7 & 16 were filed on 1 February, 2002, since no 
such page is present among the application papers received on 
that date. An applicant alleging that a paper was filed in the 
Office and later misplaced has the burden of proving the 
allegation by a preponderance of the evidence. The fact that 
petitioner believes the page was among the papers he included in 
the application is not more persuasive than the actual papers 
shown to have been received by the official file. 

At the outset, it is noted that the USPTO has a long-established 
and well publicized practice for prima facie establishing the 
date of receipt of correspondence that has either been mailed or 
otherwise delivered to the PTO, and is asserted to have been 
subsequently misplaced: the itemized postcard receipt practice of 
section 503 of the Manual of Patent Examining Procedure (MPEP). 1 
This practice requires that any paper (s) for which a receipt is 
desired be filed in the USPTO with a self-addressed postcard 
identifying the paper (s). A postcard receipt which itemizes and 
properly identifies the paper (s) which is being filed serves as 
prima facie evidence of receipt in the USPTO of all the items 
listed thereon on the date stamped thereon by the USPTO. 

Where the records of the Office (e.g. the file of the 
application) contain any document (s) or fee(s) corresponding to 
the contents of the correspondence at issue, the Office will rely 
upon its official record of the contents of such correspondence 
in the absence of convincing evidence (e.g. a postcard receipt 
under MPEP 503 containing specific itemization of the document (s) 
or fee(s) purported to have been filed with the correspondence at 
issue) that the Office received and misplaced any document (s) or 
fee(s) that is not among the official records of the Office. If 
a new application is being filed, all parts of the application 
being submitted should be separately listed on the postcard (e.g. 
the number of pages of specification (including written 
description, claims and abstract) number of claims, number of 
sheets of drawings, number of pages of oath/declaration. The 


^he public was afforded a "reminder" of the then extent post card receipt 
practice at 857 Off. Gaz. Pat. Off. 667 (O.G.) (Nov. 21, 1968). This specific 
notice is usually repeated annually, in a January "Consolidated Listing" section of 
the O.G. that contains important O.G. notices of continuing relevance. 
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postcard receipt will not serve as prima facie evidence of 
receipt of any item which is not adequately itemized on the 
postcard. 2 

Since pages 7 & 16 were not a part of the papers filed on 1 
February, 2002, the application cannot be accorded the 1 
February, 2002, filing date with these pages as a part of the 
original disclosure of this application. 

It is noted that the "Continuing Application Transmittal" filed 
with the original application papers states that the present 
application is a divisional application of Application No. 
09/434,792. Further, the transmittal letter states that "The 
entire disclosure of the prior application. is considered a part 
of the disclosure of the accompanying continuation or divisional 
application and is hereby incorporated by reference." 

Section 201.06(c) of the Manual of Patent Examining Procedure 
states that: 

... an applicant may incorporate by reference the prior 
application by including, in the application-as-filed, a 
statement that such specifically enumerated prior 
application or applications are "hereby incorporated herein 
by reference." The statement may appear in the 
specification or in the application transmittal letter. The 
inclusion of this incorporation by reference of the prior 
application (s) will permit an applicant to amend the 
continuing application to include any subject matter in such 
prior application (s) , without the need for a petition . 
( empha sis s upp lied) 

Obviously, in view of the incorporation by reference of the prior 
application, Pages 7 & 16 of the specification are not new matter 
if they was a part of the disclosure of the prior application. 

Accordingly, the petition is dismissed . However, as petitioners 
have enclosed a cover sheet entitled "amendment" itemizing the 
filing of the missing pages, as well as the present petition, the 
filing will be treated as a preliminary amendment requesting 
entry of Pages 7 & 16. 


2 MPEP 503. 
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The application is being returned to the Office of Initial Patent 
Examination for further processing with a filing date of 1 
February, 2002, using the application papers filed on that date. 

Thereafter, the application will be forwarded to Technology 
Center 3700 for consideration by the examiner of the petition 
filed 30 April, 2002, as an amendment requesting the entry of 
Pages 7 & 16 of the specification as new pages of specification. 

Accordingly, the "Notice" mailed on 11 March, 2002, was correct 
in stating that Pages 7 & 16 of the specification had been 
omitted. The $130.00 petition fee will not be refunded because 
the present petition was not necessitated by any error on the 
part of the United States Patent and Trademark Office. 

The application is being forwarded to the Office of Initial 
Patent Examination for further processing with a filing date of 1 
February, 2002, using only the application papers present on that 
date . 

Any inquiries related to this decision should be directed to the 
undersigned at (703) 308-6918. 


Douglas I. Wood 
Senior Petitions Attorney 
Office of Petitions 
Office of the Deputy Commissioner 
for Patent Examination Policy 



